Closing down a solvent company: winding-up
vs deregistration
Slotine explains the nuts and bolts of the two routes towards closing down a
solvent company in Hong Kong: members’ voluntary winding-up and
deregistration.

When a private company limited by shares is solvent, there are two main routes towards
dissolution: voluntary winding-up or deregistration. Provided that the company’s latest
audited financial statements are available and that proper accounting records have been
kept, both procedures are usually completed between 6 to 12 months. The fact that the
company has a clean balance sheet with no outstanding liabilities tips the balance in
favour of the deregistration route.
The winding-up procedure consists of the appointment of a liquidator in charge of settling
the company’s liabilities and collecting its assets in order to settle its debts and distribute
any remaining sums to the shareholders. The procedure is started by a special resolution
passed by at least 75% of the shareholders after the directors have investigated the
company’s affairs and confirmed that they are satisfied that the company will be able to
pay its debts within the 12-month period after the company is put into winding-up. The
shareholders must appoint an insolvency practitioner (usually a solicitor or certified public
accountant) as liquidator and fix its remuneration. The costs and expenses of the
winding-up, including the liquidator’s fees, are paid out of the company’s assets.
However, the liquidator will usually require the shareholders who receive a surplus after
the payment of all the creditors to keep him/her indemnified against any legal actions,
claims and costs arising out of the winding-up. Considering the fact that the creditors are
meant to be paid in full, they have no say in this procedure.
Deregistration is initiated by the shareholders acting unanimously. The procedure requires
the company to never have started business or to have ceased business for more than
three months. If the company has commenced business, deregistration is only possible if
all assets have been collected and all liabilities have been settled. Considering the
procedure only involves an application for a letter of no objection with the Inland Revenue
Department and the filing of the application with the Companies Registry, it is more cost
effective than members’ voluntary winding-up. However, if it appears that some creditors
have not been repaid in full once the company is dissolved, the creditors can apply to the
court for the company to be reinstated within 20 years of the deregistration.
The steps laid out in this article are by no means exhaustive but simply serve to bring
clarity to the process of members’ voluntary winding-up and deregistration.
An article outlining the steps and stakeholders of compulsory winding-up (by the court)
is available here. A new article outlining the steps and stakeholders of creditors and
directors’ voluntary winding-up (when the company is insolvent) will be available
soon. Visit our website for more information: www.slotine.hk.

The steps involved in members’ voluntary winding-up

2/4

Closing down a solvent company: winding-up vs deregistration 2021-07

What happens after the members’ voluntary winding-up
process begins
The winding-up is considered to start on the date when the shareholders pass the special
resolution approving the winding-up of the company. From that date:






The company must stop carrying on business, except as required for the benefit
of the winding-up.
Every invoice, purchase order or letter issued by the company must state that the
company is being wound up.
Any transfer of shares made without the sanction of the liquidator is void.
The powers of the directors will end upon the appointment of the liquidator,
except if sanctioned by the liquidator or the shareholders in general meeting.

The stakeholders: roles and responsibilities
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The steps involved in deregistration
Before seeking approval from the shareholders for the deregistration of the company, the
board of directors must verify that:






the company has never started business or has ceased operation for more than
three months;
the company has no outstanding liabilities;
the company is not a party to any legal proceedings; and
the company does not own any immovable property in Hong Kong, either directly
or via any subsidiary.

Provided that the conditions listed above are met, the deregistration must be approved by
all the shareholders acting unanimously.

Once the shareholders’ approval is obtained, the steps towards deregistration are as
follows:







the company must prepare final financial statements up to the date of cessation
of business and have them audited by a certified public accountant;
the company must clear all its tax obligations: pay its business registration fee,
file all its tax returns and pay any profits tax;
the company must apply with the Inland Revenue Department (IRD) for a notice
of no objection to the deregistration by filing a form 1263;
after receiving the written notice of no-objection from the IRD (usually within 21
days provided that tax has been cleared), the company must apply for
deregistration with the Companies Registry: the Companies Registry will publish a
notice of deregistration in the Gazette informing third-parties that, unless an
objection is received within three months from the date of the notice, the
company will be deregistered;
after the expiry of the three-month objection period, the Companies Registry will
send a notice of deregistration to the company and publish a notice of
deregistration in the Gazette. The company is then dissolved.

When the company is dissolved, all its property is given to the Hong Kong Government.
Any person interested in a property or right granted to the Government may apply to the
Companies Registry to object to the Government’s title within three years from the date
of the dissolution. A former director, shareholder or creditor of the deregistered company
may apply for restoration within 20 years after the date of dissolution if the company was
in operation at the time of deregistration. A restored company will be regarded as if it had
never been dissolved.

The law in this respect is complex. The information provided in this article does not, and
is not intended to, constitute legal advice and should not be relied upon as such. For
professional legal advice, please do not hesitate to contact us.
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